Filed 10/31/96
CERTIFIED FOR PARTIAL PUBLICATION®

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
FIRST APPELLATE DISTRICT
DIVISION FOUR
THE PEOPLE,

Plaintiff and Respondent,

V.
AQ072142
DONAL M. MERKLEY,
(Sonoma County
Defendant and A ppellant. Super. Ct. No. SCR 22428)

Dona M. Merkley (appellant) appeals from ajudgment of conviction upon a jury
verdict finding him guilty of indecent exposure (Pen. Codel, § 314) and possession of
cocaine (Health & Saf. Code, § 11350). Prior to trial, appellant admitted that he
suffered a prior “strike” conviction for lewd or lascivious acts with a child under the age
of 14 (88 288, 667). He also admitted that he failed to register as a sex offender after
that conviction (8 290, subd. (g)(1)). Appellant contends that the trial court erred in
admitting evidence of his prior conviction and that it erroneously instructed the jury

pursuant to CALJIC No. 2.03. These contentions are meritorious and require reversal.

* Pursuant to California Rules of Court, rules 976(b) and 976.1, this opinion is certified
for publication with the exception of part I1.
1 Unless otherwise indicated, all statutory references are to the Penal Code.



FACTS

The evidence presented to the jury showed that on December 3, 1994, at
approximately 4:50 a.m., Angela Stoltman was driving her truck to work in Petaluma.
Ass she approached the intersection of East Washington and Ellis Streets, she observed
appellant and made eye contact with him. Appellant, who was wearing ajogging sulit,
then pulled his shirt up and his pants down, exposing his flaccid penis. Stoltman
continued to drive to work. When she arrived at work, she called the police to report
the incident because she was offended by it.

Sergeant Vail Bello was on patrol in the area and was contacted by dispatch to
investigate. Bello made contact with appellant as he was walking on East Washington
Street. Appellant did not show any signs of being intoxicated. After talking to
appellant, Bello permitted him to leave.

Several days later, Officer Dennis Nowicki showed Stoltman a photographic
lineup. She identified appellant as the person who exposed himself to her. Appellant
was subsequently arrested and consented to a search of his apartment. In that search,
the police found .27 grams of cocaine in appellant’ s bedroom closet.

Following the presentation of the People’s evidence, the parties stipulated that
appellant was convicted of committing lewd and lascivious acts with a child under the
age of 14 on August II, 1992 in violation of section 288.

In defense, appellant testified that on December 2, he was distressed and spent
the evening drinking with his friend, Bruce McMillan. They talked and drank until
about 4:30 the next morning. Appellant then left McMillan’s house. He did not use the
bathroom before leaving because he did not want to disturb McMillan’swife. Ashe
walked home, he decided to urinate and he stopped at the corner near some newspaper
racks. As he pulled down his pants, he was startled by the sound of atruck coming up
behind him. He turned towards the sound and saw the truck.

McMillan, appellant’s friend, testified and confirmed that appellant was
depressed on December 2 and that they had spent the evening drinking and talking.



McMillan and his wife, Lisa M cClintock, also testified about an experiment they
conducted at the corner of East Washington and Ellis streets. McClintock drove by in
her truck while McMillan stood on the street corner. McMillan testified that it was
nearly impossible to see who was in the truck.
DISCUSSION
l.

The parties entered into the stipulation regarding appellant’ s prior conviction
after the trial court denied appellant’s motion in l[imine to preclude the jury from
learning of the offense. Thetrial court relied on People v. Hucks (1990) 217
Cal.App.3d 260, 269, which held that the prior conviction in a section 314 offenseis an
element of the charge that must be proven in open court. 1n making its determination,
the Hucks court noted that the enhancement provision of the petty theft statute was
analogous to that of the indecent exposure statute and the court relied on cases which
had addressed the issue in petty theft cases. (Id. at pp. 264-269.) Hucks, however, was
decided before the California Supreme Court’s decision in People v. Bouzas (1991) 53
Cal.3d 467. In Bouzas the court addressed the conflict in the courts of appeal on the
issue and determined that a defendant charged with petty theft with a prior (8 666)
could stipulate to the prior conviction to prevent the jury from learning of the prior
conviction. The conflict in the courts arose because of differing interpretations on the
effect of article |, section 28, subdivision (f) of the California Constitution which was
added in 1982 and provides: “When aprior felony conviction is an element of any
felony offense, it shall be proven to the trier of fact in open court.” (See Peoplev.
Bouzas, supra, at pp. 476-478.) The Bouzas court cited Hucks as embracing the view
that article I, section 28, subdivision (f) of the Constitution precluded a defendant from
stipulating to a prior felony in a section 314 case, noting that section 314 was an
‘enhancement’ statute similar to section 666. (Id. at p. 477.) The Bouzas court
ultimately rejected that view and concluded that “the prior conviction and incarceration

requirement of section 666 is a sentencing factor for the trial court and not an ‘element’



of the section 666 ‘offense’ that must be determined by ajury.” (Id. at p. 480.) Asthe
Attorney General concedes, in light of the Bouzas decision, Hucks can no longer be
considered good law. The prior conviction allegation in a section 314 chargeisa
sentencing factor to be determined by the court and not an element of the indecent
exposure offense. Although acknowledging that the trial court erred in admitting
appellant’s prior conviction into evidence, the Attorney General argues that the error
was harmless. Our review of the record convinces us, however, that appellant was
prejudiced by the error.

Thejury learned not only that appellant had suffered a prior conviction but that
he was convicted of lewd and lascivious acts with a child under the age of 14. Thisfact
was brought home to the jury not once but numerous times during thetrial. The trial
court initially informed the jury in its prefatory instructions that it would learn during
the course of the trial that appellant suffered a prior conviction for a section 288 offense.
At the conclusion of the People' s evidence, the stipulation concerning the prior
conviction was read to the jury. Then, during appellant’s cross-examination, the
prosecutor referred to appellant’s probationary status by asking him, “[alnd isn’t it fair
to say that when you'’ re on probation for a sex-related offense, you need to be pretty
careful about your conduct?’ Further, the court’ s instructions and the closing
arguments of both the prosecutor and defense counsel informed the jury that they could
consider evidence of appellant’s prior conviction for the purpose of evaluating his
credibility.2 Finally, in closing her argument, the prosecutor concluded: “Well, the
legislature in your state has made a determination that if someone is convicted of lewd
and lascivious conduct with a child under age 14 and then commits an act of indecent

exposure, that we are deeming it -- the legislature is deeming that offense afelony. And

2 By this discussion we do not intend to preclude the use of a properly admitted prior
conviction for purposes of impeachment. We recognize that afelony conviction that
necessarily involves moral turpitude may be used to impeach a defendant subject to the
trial court’s discretion under Evidence Code section 352. (People v. Castro (1985) 38
Cal.3d 301, 306.)



that is what happened in this case. We have a man who was convicted of that charge,
who has now committed an indecent exposure, he has committed a felony under the
laws of this state.” The case against appellant was not strong. There was no evidence
that appellant made any gestures to the victim during the incident and there was no
evidence from which it could be inferred that he was aroused by it. Moreover,
appellant’ s defense, that he was about to urinate when he heard the truck, was not
implausible. On these facts, we conclude that in the absence of evidence of appellant’s
prior conviction, it is reasonably probable that appellant might have obtained a
favorable verdict. (People v. Watson (1956) 46 Cal.2d 818, 836-837.)

Il.

A reversal isfurther justified in this case because the trial court erroneously
instructed the jury pursuant to CALJIC No. 2.03. The court instructed that “[i]f you
find that before thistrial the defendant made a willfully false or deliberately misleading
statement concerning a crime, crimes for which he is now being tried, you may consider
such statement as a circumstance tending to prove a consciousness of guilt; however,
such conduct is not sufficient by itself to prove guilt and its weight and significance, if
any, are matters for your determination.” An instruction pursuant to CALJIC No. 2.03
Isjustified when there is evidence to suggest that the defendant’ s pretrial statement was
fabricated. (Peoplev. Williams (1995) 33 Cal.App.4th 467, 478.)

Here, the instruction was not proper because evidence of appellant’s pretrial
statement was lacking. The only reference to appellant’s pretrial statement to the police
was his affirmative response to the prosecutor’s question that he told Officer Bello what
happened when he was stopped after the incident. Contrary to the Attorney General’s
suggestion, we cannot infer from appellant’ s response to this question that his pretrial
statement was fabricated. Appellant’s pretrial statement was not before the jury. The
trial court did not permit appellant to testify asto his pretrial statement nor was
appellant permitted to elicit his pretrial statement to Officer Bello during Bello’s

testimony. Hence, there was no evidentiary support for the instruction. (Cf. Peoplev.



Arias (1996) 13 Cal.4th 92, 141 [defendant’ s statements to his mother that he did not
intend to stab the victim and acted reflexively were contrary to testimony given by
eyewitnesses and provided the evidentiary support for the instruction].) The error in
instructing on CALJIC NO. 2.03 compounded the trial court’s evidentiary error and cast
further doubt on appellant’s credibility. We can only conclude that the errors deprived
appellant of afair trial.
DISPOSITION
The judgment isreversed. In light of our disposition, we need not reach the other

Issues raised by appellant.

Hanlon, J.

We concur:

Anderson, P.J.

Reardon, J.
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